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ILLINOIS POLLUTION CONTROL BOARD 

ENVIRONMENTAL RECYCLING AND 
DISPOSAL SERVICES, INC., 
 
  Petitioner, 
 
  v. 
 
WILL COUNTY, ILLINOIS, WILL COUNTY 
BOARD, AND WASTE MANAGEMENT OF 
ILLINOIS, INC., 
 
  Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
 
 
PCB 16-76 
(Third-Party Pollution Control Facility 
Siting Appeal) 

OPENING BRIEF OF WILL COUNTY AND WILL COUNTY BOARD.  

NOW COME Respondents, WILL COUNTY, ILLINOIS, and the WILL COUNTY 

BOARD, (hereafter, the "County") by and through their attorneys of record, HINSHAW & 

CULBERTSON LLP, and for their Opening Brief in the above-captioned matter state as follows: 

I. BACKGROUND 

On July 10, 2015, Waste Management of Illinois, Inc. ("WMI") filed its Application for 

Site Location Approval (the "Application") for expansion of the Laraway Recycling and 

Disposal Facility (the "Facility") with the Will County Board pursuant to Section 39.2 of the 

Illinois Environmental Protection Act (the "Act").  415 ILCS 5/39.2.  Pursuant to Section 39.2(d) 

of the Act, as well as relevant provisions of the Will County Pollution Control Facility Siting 

Ordinance, the Will County Board held public hearings on the Application on October 10, 

October 14, and October 21, 2015.  At the public hearings, WMI presented seven witnesses who 

testified regarding the seven relevant1 statutory criteria set forth in Section 39.2.  No party or 

member of the public presented any witnesses in opposition to the Application.  At the 

conclusion of this hearing, the Hearing Officer issued Findings and Recommendations in which 

                                                 
 
1 There are nine statutory criteria in 415 ILCS 5/39.2.  However, Criteria VII and IX are applicable only if the 
facility 1) proposes to accept hazardous waste, and 2) is located within a regulated recharge area, respectively.  
Neither of these criteria is applicable to the Laraway expansion. 
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he found that WMI had met its burden as to each of the relevant statutory criteria.  Hearing 

Officer Findings and Recommendations at 12 (attached hereto as Exhibit A). 

On December 10, 2015, the Will County Pollution Control Facility Committee (the 

"Committee"), recommended that WMI's Application be granted with certain special conditions, 

as follows: 

With the deletion/excising of proposed Special Condition 5(d), 
and, in addition, the modification of Special Conditions 3(b) and 
4(c) in the manner noted above, the Committee recommends that 
the Will County Board adopt in its entirety the December 10, 2015 
Findings and Recommendations of the Hearing Officer and, 
subject to the other Special Conditions contained therein, grant site 
location approval for the expansion of the Laraway Recycling and 
Disposal Facility as proposed by Waste Management of Illinois, 
Inc. in the Application filed with the Will County Board on July 
10, 2015.   

The basis for the Committee’s recommendation to the full County 
Board is: 

1. The Application filed herein, 

2. The testimony and other proofs received during the course 
of the public hearing conducted on this Application;  

3. The record of the siting proceeding as a whole; and 

4. The Hearing Officer’s December 10, 2015 Findings and 
Recommendations. 

Decision and Recommendation of Pollution Control Facility 
Committee at 2-3 (attached hereto as Exhibit B). 

On December 17, 2015, the Will County Board approved the Committee's decision and 

recommendations and granted site location approval by a vote of twenty-five (25) in favor, none 

opposed, and one abstention.  Resolution 15-380 states: 

NOW, THEREFORE, BE IT RESOLVED, after review of the 
Application, all testimony, all exhibits, the hearing record as a 
whole, all public comments, the proposed Findings of Fact, 
Conclusions of Law, Conditions and Recommendations submitted 
by various parties herein, the record of this proceeding as a whole, 
and after considering all relevant and applicable factors and 
matters, as well as the Hearing Officer's Findings and 
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Recommendations, and the Pollution Control Facility Committee's 
Decision and Recommendations, the Will County Board finds that 
the [Committee's] Decision and Recommendation should be 
adopted, and, accordingly, further finds [that each of the statutory 
criteria was met].  Will County Bd. Res. 15-380 (attached hereto as 
Exhibit C). 

On January 19, 2016, Petitioner Environmental Recycling and Disposal Services, Inc. 

("ERDS") filed a Petition for Review of that siting approval.  In its Petition, ERDS alleged that 

the siting proceedings before the Will County Board were fundamentally unfair and against the 

manifest weight of the evidence.  On June 16, ERDS filed an Amended Petition, dropping the 

fundamental fairness claim and alleging only that "[t]he County Board's conditional approval in 

the manner employed by the County board did not authorize Section 39.2 of the Act," and that 

the "County Board's decision was against the manifest weight of the evidence and [sic] as to 

criterion i (need), ii (public health, safety and welfare) and vi (traffic)."  Am. Pet. ¶¶ 6,7. 

ERDS conducted limited written discovery, and on July 27, 2016, a hearing was held at 

which no witnesses were presented and no oral argument was made.  As a result, the County 

submits this Opening Brief without the benefit of elucidation from the Petitioner of the basis of 

its claims.  Particularly with respect to Paragraph 6 of the Amended Petition, it is unclear what 

deficiency Petitioner might be alleging.  Nonetheless, this Opening Brief will summarize the 

evidence presented regarding the contested statutory criteria (I, II, and VI), from which it is clear 

that the County's decision was not against the manifest weight of the evidence. 

II. LEGAL STANDARD 

The procedures and criteria for siting a pollution control facility are set forth in 415 ILCS 

5/39.2.  Section 39.2 articulates the statutory criteria that must be evaluated by the siting 

authority.  This Brief only discusses the three Criteria challenged by Petitioner.  Criterion I 

requires the siting authority to find that "the facility is necessary to accommodate the waste 

needs of the area it is intended to serve."  Criterion II requires a determination by the siting 
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authority that "the facility is so designed, located and proposed to be operated that the public 

health, safety and welfare will be protected."  Finally, Criterion VI mandates that "the traffic 

patterns to or from the facility are so designed as to minimize the impact on existing traffic 

flows."  415 ILCS 5/39.2(a)(i), (ii), (vi). 

The standard of review on appeal of a siting authority's decision regarding the statutory 

criteria is well established.  On appeal by a third party petitioner of a grant of siting approval, 

"[t]he burden of proof shall be on the petitioner."  415 ILCS 5/40.1(b); Fox Moraine, LLC v. 

United City of Yorkville, 2011 IL App (2d) 100017, ¶ 57 (2011).  In reviewing the siting 

authority's decision, the PCB must consider the County Board's written decision and reasons 

therefor, the siting hearing transcript, and the fundamental fairness of the siting proceeding.  415 

ILCS 5/40.1(a); Fox Moraine, 2011 IL App (2d) 100017, at ¶ 57.  A siting authority's decision 

will be overturned only if it is against the manifest weight of the evidence.  Fox Moraine, LLC, 

2011 IL App (2d) 100017, ¶ 88; Tate v. IPCB, 188 Ill. App. 3d 994, 1022, 544 N.E.2d 1176 (4th 

Dist. 1989).   "A decision is against the manifest weight of the evidence if the opposite result is 

clearly evident, plain, or indisputable from a review of the evidence."  Tate, 188 Ill. App. 3d at 

1022.  "The question in this appeal is not whether a ruling in favor of the [petitioner] is a more 

reasonable conclusion based on the evidence presented.  Rather, the only question is whether it is 

clearly evident from the record that the [siting authority should have denied the siting 

application]."  Peoria Disposal Co. v. PCB, 385 Ill. App. 3d 781, 801, 896 N.E.2d 460 (2008). 

It is also clear that it is the siting authority's province "to determine the credibility of 

witnesses, to resolve conflicts in the evidence, and to weigh the evidence presented."  Land & 

Lakes Co. v. IPCB, 319 Ill. App. 3d 41, 53, 743 NE2d 188 (3d Dist. 2000).  The PCB does not 

reweigh the evidence, and the fact that there is some evidence that would support a different 

conclusion does not mean that the PCB will substitute its judgment for the siting authority's.  Id.  

Indeed, the PCB "is not required to . . . reverse the [County Board's] decision merely because the 
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Board could conclude the opposite."  Fox Moraine, 2011 IL App (2d) 100017, ¶ 15.  In the 

present case, in which no opposing party presented its own witnesses or evidence, there was 

essentially no conflicting evidence to weigh.  

III. DISCUSSION 

A. The County Board's Decision on Criterion I Was Not Against the 
Manifest Weight of the Evidence. 

Criterion I is that "the facility is necessary to accommodate the waste needs of the area it 

is intended to serve."  This Criterion is met when the evidence shows that the facility is 

reasonably required by the waste needs of the service area.  File v. DNL Landfill, 219 Ill. App. 

3d 897 (5th Dist. 1991) (emphasis added).  The needs analysis has been interpreted to require a 

showing that the facility is expedient, or reasonably convenient.  Clutts v. Beasely, 185 Ill. App. 

3d 543 (5th Dist. 1989); Tate v. IPCB, 188 Ill. App. 3d 994, 1023, 544 N.E.2d 1176 (4th Dist. 

1989).  "Neither the Act nor case law suggests that need be determined by application of an 

arbitrary standard of life expectancy of existing disposal capacities  The better approach is to 

provide for consideration of other relevant factors such as future development of other disposal 

sites, projected changes in amounts of refuse generation within the service area, and expansion of 

current facilities.  Id. 

WMI presented testimony from Sheryl R. Smith regarding this criterion. Ms. Smith is 

presently employed as a senior project manager for AECOM and has been involved in the solid 

waste consulting business for the last 33 years. She has reviewed or prepared need reports for 35 

solid waste facilities and has testified as an expert witness regarding Criterion I on 30 different 

occasions, including testifying before the Will County Board regarding the 2006 application for 

the Laraway site.  (10/14/15 Tr. at74-92.) 

Ms. Smith identified the service area for the Laraway expansion as a 12-county area that 

includes Will, Cook, DeKalb, Du Page, Grundy, Kendall, Kane, Kankakee, Lake, LaSalle, and 
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McHenry Counties.  Ms Smith identified the types of waste to be accepted at the facility, namely 

industrial waste, construction/demolition debris, and contaminated soils.  She testified that she 

used a number of different sources to determine the waste generation for the 12-county service 

area because no standardized sources exist to evaluate the 3 primary components of the waste 

stream. 

Ms. Smith testified that approximately 56.2 million tons of waste of the type accepted at 

Laraway will be generated over the 10-year life of the expansion, as compared to 23.1 million 

tons of existing capacity within the service area.  Ms. Smith used conservative numbers in her 

analysis, for example by reducing the projected waste generated for each county by that county's 

stated recycling goal included in its solid waste plan to calculate a net waste generation 

projection.  (10/14/15 Tr. at 82-85.)  Further, in the 2006 hearing, Ms. Smith testified that she 

anticipated that the 2006 expansion would provide 30 years of additional capacity.  However, 

based upon current intake of the accepted waste stream, which is far in excess of the originally 

anticipated amounts, she now anticipates that the capacity granted in 2006 will be used up in 

about 11 years, or 2021, which connotes a need for this type of facility in and of itself.  Based on 

the data she examined, Ms. Smith concluded there is not sufficient existing capacity to meet the 

waste needs of the service area and that there is a disposal capacity shortfall of approximately 

33.1 million tons.  (10/14/15 Tr. at 87.)  Notably, no testimony was presented by any of the 

objectors as to this criterion.  There is thus no conflicting evidence regarding the projected waste 

generation or existing capacity amounts.   

The County Board found that "Ms. Smith was competent to provide her expert opinion 

that a need exists for this proposed expansion. She was credible and has a solid understanding of 

the complexities of the necessary analysis needed to reach her conclusions."  Hearing Officer 

Findings and Recommendations, at 3 (adopted by the County Board).   
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The County Board's findings as to Criterion 1 were not against the manifest weight of the 

evidence.  Therefore, the PCB should affirm the County Board's decision to grant siting approval 

to WMI. 

B. The County Board's Decision on Criterion II Was Not Against the Manifest 

Weight of the Evidence. 

Criterion II requires that the facility be "so designed, located and proposed to be operated 

that the public health, safety and welfare will be protected."  415 ILCS 5/39.2(a)(ii).  "The statute 

speaks of minimizing incompatibility and danger from accidents, it does not speak of 

guaranteeing no increase of risk concerning any of the criteria."  City of Rockford v. PCB, 125 

Ill. App. 3d 384, 390 (1984), abrogated on other grounds by Town & Country Utilities v. PCB, 

225 Ill. 2d 103 (2007).  "It has been held that the determination of this question is purely a matter 

of assessing the credibility of expert witnesses."  File v. D&L Landfill, Inc., 219 Ill. App. 3d 897, 

907 (1991). 

Three witnesses testified on behalf of WMI with respect to Criterion 2:  Andy Nickodem, 

a civil engineer who testified regarding the design of the proposed expansion; Joan Underwood, 

who testified with respect to area geology and hydrogeology at the location of the landfill, as 

well as the proposed groundwater monitoring plan; and Dale Hoekstra, who testified as to the 

planned operations at the Facility. 

The County Board found that Andy Nickodem offered credible testimony with respect to 

the design of the landfill.  Mr. Nickodem is a civil engineer licensed in five states who 

specializes in landfill and solid waste facility design.  He designed the 2006 Laraway Facility, 

and this design was approved by the Will County Board in 2007.  Mr. Nickodem offered 

unrebutted testimony that the Laraway Facility has operated very well since it began in 2009.  

(10/21/15 Tr. at 302-305.) 

Electronic Filing - Received, Clerk's Office :  08/19/2016 



8 
71269056v2 0977913 

The proposed expansion of the Laraway Facility is an extension of the previously 

permitted design.  This expansion includes the same design features, which are comprised of 

liner, leachate collection, final cover, stormwater management, groundwater monitoring, and gas 

monitoring systems.  Mr. Nickodem testified with respect to all of the components other than the 

groundwater monitoring system which was addressed by Ms. Underwood.  The County Board 

found that the proposed design met all applicable state and federal requirements.  Findings and 

Rec. at 4.   

Mr. Nickodem offered extensive unrebutted testimony regarding the proposed liner and 

leachate collection systems.  He testified regarding the adequacy of the composite liner system.  

He also testified that the leachate collection system is designed to control and collect leachate so 

that it is kept off the liner.  (10/21/15 Tr. at 309-13, 320-24.)  Mr. Nickodem testified regarding 

the final cover system that will be constructed once the expansion reaches final grade.  (10/21/15 

Tr. at 310, 314). 

Mr. Nickodem also testified that he analyzed the site for stability and that the site was 

and is stable.  Although the Port of Will County has a permit to construct an underground mine, a 

portion of which is permitted to be located beneath the North Area of the Laraway facility, no 

mining is currently being done.  Nonetheless, WMI conducted a geotechnical analysis which 

showed that neither construction nor operation of an underground mine will damage the facility.  

(10/21/15 Tr. at 320-21; App. Ex. 3, at 5-11.)  

The County Board included the following condition:  "In the event that mining activity is 

proposed to take place beneath the North Area of the Facility, WMI will prepare a ground 

subsidence monitoring program to determine if any settlement is occurring due to mining 

activity. Any and all data from such program will be submitted to the County."  Ord. 15-380, Att. 

A. 
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Mr. Nickodem further testified that WMI would meet all applicable Will County 

stormwater management requirements.  He testified that the management system was designed to 

control runoff, prevent erosion, and allow sediment drop-off.  (10/21/15 Tr. at 311, 314-16.)  The 

County Board also included the following condition with respect to stormwater management:  

"The stormwater controls will comply with the Water Resources Ordinance for Unincorporated 

Will County."  Ord. 15-380, Att. A. 

The Application proposes a groundwater monitoring system, as well as ambient air 

monitoring around the landfill, gas monitoring in and around the waste disposal areas, and 

leachate monitoring.  (10/21/15 Tr. at 316-19.)  Because this landfill will not be accepting 

putrescible waste, there will likely be little to no landfill gas generated.   

Joan Underwood is a hydrogeologist of considerable experience who testified about the 

geologic and hydrogeologic conditions at the Facility, as well as the proposed (and existing) 

groundwater monitoring system(s).  Ms. Underwood has been a hydrogeologist for 37 years and 

has performed more than 40 hydrogeologic site investigations, including the investigation for the 

2006 Laraway facility.  Ms. Underwood developed the groundwater monitoring system for the 

2006 expansion and has proposed appropriate supplementation of the existing system if the 

expansion is approved.  (10/21/15 Tr. at 402-38.)  Ms. Underwood provided credible testimony 

that the monitoring system was designed so as to detect any potential contaminants that may 

move off-site from the landfill itself and that the location of the landfill and the monitoring 

program appears to meet or exceed any requirements.  Findings and Rec. at 5. 

With respect to operation of the facility, Dale Hoekstra testified.  Mr. Hoekstra is the 

current Director of Operations for WMI, and has 39 years of experience in the solid waste 

industry.  Mr. Hoekstra is an IEPA certified landfill operator.  He testified as to types of 

materials accepted (construction and demolition debris, nonhazardous special waste, and 

nonhazardous industrial waste) and the procedures for the receipt of materials, including the 
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manner of verification that waste is an acceptable type.  Mr. Hoekstra testified regarding the 

procedures for leachate management and for dust and/or litter control. He also testified as to the 

normal hours of operation and the occasional need to extend hours for special circumstances.  

(10/21/15 Tr. at 441-53.) 

The City of Joliet suggested that WMI had not met its burden under Criterion 2 with 

respect to leachate management.  However, the County Board did not concur with Joliet's 

interpretation.  Instead, the County Board added the following special conditions related to 

operation:   

1)  WMI shall notify the Will County Resource Recovery and 
Energy Division of the need to temporarily extend the hours of 
operation, and that a 24-hour notification is required for waste 
resulting from any public benefit purpose within Will County. 

2)  WMI shall observe what type of waste material is within each 
open top vehicle prior to being unloaded at the landfill site that i) is 
not accompanied with proper paperwork; or ii) is a new waste 
stream to the landfill, including waste coming from a new site or 
delivered from a new hauler. 

Based on the evidence presented by WMI, much of which was unrebutted, and "after 

review of the Application, all testimony, all exhibits, the hearing record as a whole, all public 

comments, the proposed Findings of Fact, Conclusions of Law, Conditions and 

Recommendations submitted by various parties herein, the record of this proceeding as a whole, 

and after considering all relevant and applicable factors and matters, as well as the Hearing 

Officer's Findings and Recommendations, and the Pollution Control Facility Committee's 

Decision and Recommendations," the Will County Board adopted the Committee's Decision and 

Recommendation and found that Criterion II had been met. 
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C. The County Board's Decision on Criterion VI Was Not Against the Manifest 

Weight of the Evidence. 

Criterion VI requires that the siting authority find that "the traffic patterns to or from the 

facility are so designed as to minimize the impact on existing traffic flows."  415 ILCS 

5/39.2(a)(vi).  "The Act does not require elimination of all traffic problems, nor is the applicant 

required to provide evidence of exact routes, types of traffic, noise, dust, or projections of 

volume and hours of traffic, because the Act does not require a traffic plan but rather a showing 

that the traffic patterns to and from the facility are designed to minimize impact on existing 

traffic flows."  Fox Moraine, 2011 IL App (2d) 100017, ¶ 116 (citations omitted). 

Lynn Means testified for the Applicant regarding Criterion 6.  She is a certified 

professional transportation operations engineer with over 17 years of engineering experience.  

Ms. Means testified that her analysis led to an identification of a single traffic pattern that would 

minimize the impact on existing traffic loads, namely, Illinois Route 53 to Laraway Road west to 

the landfill.  This traffic pattern is the same as that identified by the County Board in its 2006 

Laraway approval.  (10/19/15 Tr. at 186-91.) 

Ms. Means further testified that the entrance to Laraway Landfill would be moved 

slightly to the north so that it aligned directly with Laraway Road, which would lead to a 

smoother flow of traffic into and out of the landfill, and thus would in turn help to minimize the 

effect on the existing traffic flows.  Ms. Means testified regarding existing plans to add an 

additional left-turn lane for east-bound traffic turning north on Route 53, which is intended to 

address occasional traffic backups at the intersection.  Ms. Means stated that current backups are 

generally disbursed within one or two cycles of the traffic signal lights at the intersection 

because of the "acuated traffics2 signal."  (10/19/15 Tr. at 192-95.) 

                                                 
 
2 Acuated traffic signals identify the amount of traffic and adjust the length of the traffic lights accordingly. 
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Ms. Means noted that other roadways in the area are not acceptable, because the roads are 

too small, do not provide direct access, or are not permitted to handle the volume of truck traffic 

generated.  No other alternate route would provide the same minimization of the impact on 

existing traffic flows as the proposed route does. 

Notably, the County Board agreed that Laraway Road to Illinois Route 53 was a 

preferred route when it approved the 2006 application.  The County Board included the 

following special conditions: 

a. WMI shall inform all haulers to and from the Facility of the 
designated truck routes in writing. 

b. If a hauler is identified that it has not complied with the 
designated route requirement, with three violations within a 12 
month period, WMI must inform the hauler that it will be banned 
from disposing at the landfill for at least four weeks.  

c. WMI shall inform haulers not to use Brandon Road under any 
condition, except as authorized by the County in writing.  Ord. 15-
380, Att. A. 

Based on the evidence presented, and on its review of the entire record, the County Board 

found that WMI had met its burden with respect to Criterion VI.  This finding was not against 

the manifest weight of the evidence. 

IV. CONCLUSION 

The foregoing discussion makes it clear that the County Board's decision to grant siting 

approval was not against the manifest weight of the evidence.  There was little to no conflicting 

evidence, and the County Board properly exercised its discretion to weigh the credibility of the 

witnesses presented by WMI.  For each of the contested statutory criteria, the County Board 

found that WMI had met its burden.  This finding was not in any instance against the manifest 

weight of the evidence. 
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WHEREFORE, WILL COUNTY and the WILL COUNTY BOARD respectfully request 

that this Honorable Board uphold the County Board's grant of siting approval.   

 Respectfully submitted, 
 
WILL COUNTY, ILLINOIS and WILL 
COUNTY BOARD 
 
By: /s/Charles F. Helsten    
 Charles F. Helsten 
 One of Its Attorneys 

Charles F. Helsten 
Hinshaw & Culbertson LLP 
100 Park Avenue 
P.O. Box 1389 
Rockford, IL  61105-1389 
Phone:  (815) 490-4900 
Fax:  (815) 490-4901 
chelsten@hinshawlaw.com 
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